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Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals)

Arising out of Order-in-Original No. ZU2405210147840 DT. 11.05.2021
issued by Deputy Commissioner, CGST, Division VIl (Vejalpur), Ahmedabad South

adierat @1 = vd uar Name & Address of the Appellant / Respondent
M/s. Dani Foods India, Survey No. 30/2 P3, Near Sadguru Coligoras Road,
Village Lakhupara, TA Mahuva, Bhavnagar-364290
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An?/ person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

(i)

National Berich or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(if)

State Bench or Arga Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Ingout Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Re istrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGS Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
() Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed. :

(ii)

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whicheiver is later.
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ORDER IN APPEAL

M/s.Dani Foods Iadia, Survey No.30/2 P3, Near Sadguru Coligoras Road, Village
Lakhupara, TA Mahuva, Bhavangar 364 290 (hereinafter referred to as the appellant) has filed the
present appeal online on dated 30_-6—2021. against Order No.ZU2405210147840 dated 11-5-2021
(hereinafter referred to as the impugned order) passed by the Deputy Commissioner, CGST,

Division VIII (Vejalpur), Ahmedabad South (hereinafter referred to as the adjudicating authority).

2. Briéﬂy stated the fact of the case is that the appellant registered under GSTIN
24 AAIFD5719M1Z6 has filed refund claim on dated 25-3-2021 for refund of Rs.10,18,691/- on
account of ITC on export of goods and services made without payment of tax during the period
April- 2018 to March 2019. The appellant was issued show cause notice reference
No.ZW2404210334427 dated 28-4-2021 for rejection of claim on the ground of delay in refund
application. The appellant filed reply to show cause notice in Form GST RFD 09 reference
NO.ZW2404210334427 dated 7-5-2021. The adjudicating authority vide impugned order held that
refund is inadmissible to the appellant on the ground of delay i in refund application and that the

reply to SCN is not satisfactory.
3 Being aggrieved the appellant filed the present appeal on following grounds:

i, The impugned order passed by the adjudicating authority is against the well-defined
. procedures of Law and hence the same is bad and illegal.

i -1he adjudibating authority has erred in law by not following the principles of natural justice
before rejecting the refund claim of the appellant. It is a well settled Law that any order
passed by any authority, without following the principles of natural justice is clearly void
and illegal. .

iii.  The impugned order is clearly in violation of pxov1smns of Rule 92 (3) of CGST Rules,
2017. The appellant was never given an oppmtumty of being heard before lejectmg the
refund claim. _

iv.  The adjudicating authority has erred in Law and erred in facts by ignoring the submission
made by the appellant and without even looking into the facts of the case.

V.o ThHE adjudiéating authority has also gone against the Hon’ble Supreme Court Order of suo

" motu extension, extending the period of limitation for any type of suit, appeal, application
or proceedings. It is well settled fact that the Law pronounced by the Hon’ble Supreme
Court is the Law of the land and every person is bound to follow it.

vi.  The adjudicating authority has not passed a speaking order, mentioning thereln the reasons

as to why he does not consider the submissions made by the appellant to be satisfactory.

Vii.
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4. Personal hearing was held on dated 19-4-2022. Shri Utl_(ar:sh Desai, authorized
representative appeared on behalf of the appellant on virtual mode. He has been given seven
working days to submit .additional submission. Accordingly, the appellant vide letter dated 22-4-

2022 filed additional submission as under;

i.  The appellant referring to judgement of Hon’ble Madras Court in the case of M/s.GNC
Infra LLP Vs Assistant Commissioner (Circle) submitted that since the facts and
" cifcumstances of the case are identical to their case, the above referred judgement is

squarely applicable to their case.

ii. The appellant has also referred to judgement of Mumbai High Court in the case of

M/s.Saiher Supply Chain Consulting Pvt.Ltd Vs Assistant Commissioner, CGST.

iii. Considering the submission made in the first appeal together with this additional
submission, the appellant requested to pass appropriate order after considering the above

facts.

8. . Lhaye care_fully gone through the facts of the ease, grounds of appeal, submission made by
the appellant and documents available on record. In this case the refund claim was rejegted on time
limitation ground and unsatisfactory reply to the show cause notice. The claim was filed on dated
25-3-2021 for the peribd April 2018 to March 2019. As per Section 54 (1) of CGST Act, 2017 the
time limit for filing of refund claim is two years from the relevant date prescribed under
explanation 2 to Section 54. However, in the impugned order neither the relevant date nor the due
date for filing refund olaiﬁl is determined to arrive at the decision that there was delay in filing
refund application beyond due date. The appellant on théir part also not substantiated their
submission with reference to relevant date and due date prescribed under Section 54 of CGST Act,
2017, but challenged the time limitation relying upon Hon’ble Supreme Court Order dated 8-3-
2021 paéged in Suo Motu Writ Petition (Civil No.3 of 2020) granting extension of limitation and
also judgement of Hon’ble Madras High Court in the case of M/s.GNC Infra LLP Vs Assistant
Commissioner and judgement of Hon’ble Bombay High Court in the case of M/s.Saiher Supply

Chain Consulting Pvt.Ltd Vs Assistant Commissioner.

6. In this regard, I find that due to COVID outbreak in the Country, Hon’ble Supreme Court
in suo motu writ petition (Civil) No.3/2020 vide Order dated 23-3-2020-ordered that period of
limitation in filing petitions/applications/suits/ appeals/all other proceedings, irrespective of*
limitation prescribed uider General Law or Special Laws, whether condonable or not shall stand

extended with effect from 15-3-2020 till further orders to be passed by the Court in present

)
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available with effect from 15-3-2021. Thereafter due to re-surge of Covid Cases, Hon’ble
Supreime Court in Misc. Application No.665/2021 in SMW ( C ) No.3/2020 dated 27-4-2021 has
restored Order dated 23-3-2020 and in continuation of Order dated 8-3-2021 directed that the
period of limitation, as prescribed under any general or special laws in respect of all judicial or '
quasi-judicial proceedings whether condonable or not, shall stand extended till further orders.
Later on, Hon’ble Supreme Court vide Order dated 23-9-2021 ordered that for computing the
period of limitation for any suit, appeal, application-or proceedings the period from 15-3-2020
till 2-10-2021 shall stand excluded and consequently balance period of limitation remaining as
on 15-3-2020 if any, shall become available with effect from 3-10-2021 and that in cases where
the limitation would have expired during the period from 15-3-2020 till 2-10-2021
notwithstanding the actual balance period of limitation remaining, all persons shall have a
limitation period of 90 days from 3-10-2021. Thereafter vide Order dated 10-1-2022, the
exclusion period Was extended to 15-3-2020 till 28-2-2022 and 90 days extension was provided
from 1-3-2022.

7. I have also gone through case laws relied by the appellant and I find that Hon’ble Bombay
High Court in the case of M/s. Saiher Supply Chain Company Vs UOI (WP (L) No.1275/2021)
in its judgment dated 12-1-2022, has extended the benefit of Hon’ble Supreme Court Order dated
23-9-2021 for determining time limit under Section 54 (1) of CGST Act, 2017 for refund claims
also Similarly, in the case of M/s.GNC Infra LLP Vs. Assistant Commissioner, Hon’ble High
Court of Madras vide Order dated 28-9-2021 has granted the benefit of suo-motu order of Hon'ble
Supreme Court dated 27.04.2021 made in Miscellaneous Application No.665/2021 in SMW(c)
N0.3/;2020, to refund claims filed under Section 54 of CGST Act, 2017. In another case of
M/s.Gamma Gaana Ltd Vs UOI & Others, vide Order dated 3-3-2022, Hon’ble Allahabad High .
Court referring to Hon’ble Supreme Court Order dated 10-1-2022 also held that on the facts of

the present case, we find that the refund application of the petitioner could not have been rejected

by the respondent No.4 merely on the ground of delay, ignoring the afore quoted order of Hon’ble

Supreme Court.

8. The above judicial decisions extend the benefit of time limitation granted in Hon’ble
Supreme Court’s Order dated 23-9-2021 and 10-1-2022 for filing refund claims under Section
54 also. Consequently, in respect of refund claims for which due date for filing refund claim falls
during the period from 15-3-2020 to 28-2-2022, two years time limit under Section 54 of CGST
Act, 2017 is to be reckoned, excluding the said period and within 90 days from 1-3-2022.
Therefore, in the subject case also the due date for filing of refund claim is to be reckoned
excluding the above period. I further find that in the official website of Ho‘rl’blé Supreme Court
neither any appeal filed against the above Orders nor any stay o.rder issued against the operation
of above Orders is displayed. Accordingly, following the Orders passed by Hon ‘ble ngh Court,
I hold that the present claim filed by the appellant on dated 25-3-2021 for the clalm p\el rod\z:\pul
2018 to March 2019 is not hit by time limitation prescribed under Sectxon{SA of CGST A\iﬁ?b 197

&
Hence, I find force in the submission made by the appellant and the appeaLF,ﬁled

succeeds on time limitation ground. \, ¥
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9.  Regarding plea raised for non-grant of personal hearing and non-recording reasons for
unsatisfactory reply, I refer to the provisions governing rejection of refund contained under Rule

92 (3) is as under:

Where the proper bﬂicer is satisfied, for reasons to be recorded in writing, that the whole or any
part of the amount claimed as refund is not admissible or is not payable to the applicant, he shall
issue a notice in FORM GST RFD-08to the applicant, requiring hin to furnish a reply in FORM
GST RFD-09 within a period of fifteen days of the receipt of such notice and after considering
the reply, make an order in FORM GST RFD-06 sanctioning the amount of refund in whole or
part ‘or lejectmg the said refund claim and the said order shall be inade available to the
applzcant electronically and the provisions of sub-rule (1) shall, mutatis mutandis, apply to the

extent refund is allowed:

Provided that no application for refund shall be rejected without giving the applicant an
-opporltuni'ty of being heard.

10.  As per provisions of sub rule (3) of Rule 92 of CGST Rules, it is mandatory requirement
to issue show cause notice; consider the reply filed by the claimant; provide opportunity of
personal hearing and record tlie reasons in writing for rejection of refund claim. In the subject
case, the appellant has filed reply to the show cause notice, which was not found satisfactory to
the adjudicating authority. However, the adjudicating authority has not recorded any discussion
on the reply or not recorded any reason as to why the reply is unsatisfactory to him. Regarding
personal hearing, I find that in the show cause notice issued to the appellant, personal hearing
was fixed on 7-5-2021. In order to ascertain whether personal hearing was held on the said date
or any other date subsequently, a report in the matter was sought from the Deputy Commissioner,
CGST Division VIII, Ahmedabad South. It was informed vide letter File No.CGST/GST-
Ref/Misc.Appeal/Div . VII1/2022-2023 dated 23-5-2022, that personal hearing had already
granted to the appellant and fixed on 7-5-2021 and that the claimant replied to the show cause
notice but did not attend personal hearing. Thus, it is very clear that no personal hearing was held
before passing the impugned order. The proviso to Rule 92 (3) envisage to grant opportunity of
being heard before rejection of refund claim. In other words, conduct o;f personal hearing is a
statutory requirement and mere fixation of personal hearing date will not suffice the requirement
of Rule 92 (3) of CGSTv Rules, 2017. Even otherwise, opportunity of personal hearing is one of
the principles of natural justice and it is very well settled principle of Law that no adverse order
should be passed without providing opportunity of being heard. Therefore, I firmly hold that the
impugned order pé‘ssed by the adjudicating authority is a non-speaking order inasmuch as it was

passed without recording any discussion and ﬁnding on reply filed the show cause notice and -

tenable.
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11.  In view of above, I hold that the impugned order passed by the'adjudicating authority
rejecting refund on the grounds mentioned therein is not legal and proper and deserve to be set
aside. Accordingly, I allow the appeal with consequential benefit to the appellant. I further order
that any claim of refund made in consequence to this Order may be dealt with in accordance with
Section54 of CGST Act, 2017 and Ruiles thereunder. Accordingly, I set aside the-impugned order

and allow this appeal.
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14. The appeal filed by the appellant stands disposed of in above terms.
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To,

M/s.Dani Foods India,

Survey No.30/2 P3,

Near Sadguru Cold, Goras Road,
Village Lakhupara,

TA Mahuva,

Bhavangar 364 290

Copy to:

1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone

2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad

3) The Commissioner, CGST, Ahmedabad South :

4) The Deputy Commissioner, CGST, Division VIII, Ahmedabad South

5) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
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7) PA file




